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IN THE COURT OF  SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR, DIST.- SONITPUR 

PRESENT: Sri Kaushik Kumar Sharma 

                           GR Case No. 856/11 

                             u/s 279/338/427/304(A) of IPC 

                       State of Assam……...........Prosecution 

                                    v. 

                         Md. Hatem Ali…………Accused 

 Ld. Advocates : For the prosecution, Smti  Barnali Chetia Ld. Addl.PP  

                              For the Accused:  Sri Pranjal Baruah, Ld. Advocate 

                                                                                                                

Date of Evidence: 19.06.13, 13.11.13, 1.3.14, 22.5.14 

Date of Argument: 24.9.14 

Date of Judgment: 29.9.14 

                                  J U D G M E N T 

 

In brief, the prosecution‟s case , is that the accused, Md. Hatem Ali, had driven a 

bus, bearing no AS 13-C-2257, on NH 52, in a rash and negligent manner, and had hit 

Dulal Dutta, who was riding on his cycle on the road, in the same direction, near 

Sengmara market, on 02.12.11. As a result of the incident, Dulal Dutta had sustained 

grievous injury, who had died on 28.1.12. Hence, the case. 

The informant, Sri Jugadev Dutta had lodged the FIR on 03.12.11, in Hawajan 

police outpost. The FIR was received vide Hawajan O.P. GDE No.34 dtd.03.12.11 at about 

12 AM, and the same was forwarded to Gohpur P.S for registration of a case. 

Accordingly, Gohpur P.S case no. 258/11 u/s 279/338/427 of IPC was registered. Later 

on, the prayer of I/O to add Sec.304 (A) of IPC was allowed. After completion of the 

investigation, the charge sheet was filed u/s 279/338/427/304(A) of IPC. 

On appearance before the Court, the particulars of the offences u/s 

279/338/427/304(A) of IPC were explained to the accused, to which he pleaded not 

guilty and claimed to be tried. 

During trial, the prosecution had examined 7 witnesses, including the I.O. After 

closure of the prosecution evidence, the accused was examined u/s 313 Cr PC, where he 

had denied the commission of such offences. The defence side adduced no evidence. 

Thereafter, heard arguments.  
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POINTS FOR DETERMINATION: 

1) Whether the accused, Md. Hatem Ali, had driven the bus, bearing regd.no. AS-13 

C-2257, in such a rash or/and negligent manner, so as to endanger human life or 

to be likely to cause hurt or injury to any other person, on 2.12.11 on NH-52, as 

alleged? 

2) Whether the accused, Md. Hatem Ali, had caused grievous hurt to Dulal Dutta, 

when the bus, AS-13C-2257, driven by the accused had hit him on NH-52 on 

02.12.11, while he was driving the same us, in such a rash or/and negligent 

manner, as to endanger human life or personal safety of others, as alleged? 

 

3) Whether the accused, Md. Hatem Ali, had  caused death of Dulal Dutta, by hitting 

him, while driving the bus, bearing regd.no. AS-13 C-2257, in a rash or/and 

negligent manner,  not amounting to culpable homicide, on 2.12.11 on NH-52, as 

alleged? 

4) Whether the accused had committed mischief and thereby caused loss or damage 

to the amount of Rupees fifty or more, by damaging the cycle on which Dulal 

Dutta was riding, on 02.12.11 on NH-52, as alleged? 

 

DISCUSSION AND DECISION BASED ON REASONS: 

PW1, Sri Nomal Saikia, in his evidence had stated that he recognises the informant 

and the accused. The incident had taken place on National Highway No.52 on 02.12.11 at 

about 10:30 AM, in Sengmara. He stated that Dulal Dutta was going from Hawajaan to 

Gohpur. He also stated that he was also going in the same direction. At that time, a bus, 

with the name, „Jugal Baba‟, was also plying on the road, in the same direction. He stated 

that he had seen from a distance of about 200 feet away from Dulal Dutta, that the said 

bus, bearing regd. No. AS 13 C 2257, which was coming from Lakhinpur side, at a high 

speed and negligent manner, had hit Dulal Dutta, and the latter fell down. Dulal Dutta 

had suffered grievous injury. He also stated that they had called 108 Ambulance and sent 

Dulal Dutta for medical treatment. Ext 1 is the seizure list, by which the police had seized 

the cycle. Ext 1(1) is his signature.  

In his cross examination, he had stated that he was coming from east towards west 

side. He stated that he was there at the time of the incident. He stated that the incident 

had taken place just few moments before he had reached there. He also stated that police 

had inquired from him about the incident. He stated that police had informed him about 

what was written on the seizure list. He stated that many people had gathered at the 

place of occurrence,  before he had reached there. He stated that he had called for the 108 

Ambulance.  

PW2, Sri Manoj Barua, in his examination in chief had stated that he does not 

recognise the accused, but he recognises the informant. He also stated that the incident 

had taken place on 02.12.11. He stated that at the time of the incident, he was driving a 

motor cycle from Hawajaan side towards Gohpur. He also stated that at about 9:30/ 10:00 

, a bus, named, Jugal Baba was plying ahead of him in same direction. He was riding on 

his bike at about 30/40 feet behind the bus. The said bus had hit Dulal Dutta and as a 
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result of that Dulal Dutta had fell down. The bus drove away. The injured was taken to a 

nearby house.  When the police arrived at the place of occurrence, he also came to the 

place of occurrence. The police had seized the cycle. Ext 1 is the seizure list and Ext 1(2) is 

his signature. 

In his cross examination, he had stated that on the day of occurrence, he was going 

from east to west direction. The Bus was also going in the same direction. The cycle of 

Dulal Dutta had collided with the rear side of the Bus. He stated that that the Bus did not 

hit the injured from the front side. The incident had occurred at a place before reaching 

Sengmara market. He also stated that police did not read out to him, what was written on 

the seizure list.  

PW3, Sri Jadav Saikia, in his examination in chief had stated that at the time of the 

incident, he was away for his work. When he came back home, his wife had told him that 

a person had met with an accident, in front of his house. He stated that the injured was , 

first, brought to his house and then taken to the hospital.  

The defence had declined to cross examine him.  

PW4, Sri Jugadev Dutta, in his examination in chief had stated that he is the 

informant. He stated that on 2.12.11, his father was hit by a bus on NH 52, near Sengmara 

Centre. His father was taken to Gohpur hospital. From there his father was taken to 

GNRC. But  he had to bring his father back to home, as the doctors had stated that his 

father would not recover. On 28.1.12, his father had died. He stated that he had lodged 

the FIR after the accident.  The police had seized the cycle of his father, vide Ext 3.  

In his cross examination, he had stated that he was in his home, at the time of the 

incident, about 5km away from the place of occurrence. He came to know about the 

incident over phone. He also stated that before he could reach the place of occurrence, his 

father was taken to the hospital.  

PW5, Sri Dipen Bora, in his examination in chief had stated that on 2.12.11 the 

police had seized a bus, bearing no. AS-13-C-2257, in his presence. He was a witness to 

the seizure, and along with it the police had also seized documents and the driving 

licence of the driver Hatem Ali. Ext 4 is the said seizure list and Ext 4(1) is his signature. 

He stated that he does not know, anything about the incident.  

In his cross examination, he had stated that the police did not read out to him , 

what was written on the seizure list.  

PW6, Dr. Ratna Kanta Das, in his evidence had stated that he had issued the death 

certificate of Dulal Ch. Chutia. Ext 5 is the death certificate and Ext 5(1) is his signature.  

In his cross examination, he had stated that he had issued only the death 

certificate, but he did not treat the patient.  

PW7, Md. Hasim Ali, the I.O. in his examination in chief had stated that on 

03.12.11, while he was the I/C o Hawajan Police outpost, he had received one FIR from 

Jogadev Dutta. He himself assumed the duty to do the investigation, and  forwarded the 

FIR to Gohpur P.S for registration of the case. He stated that on receipt of the information 

about the incident on 02.12.12, he had made the GD entry no.18 dt. 2.12.11(Ext 2), he 

reached the place of occurrence. He had prepared the sketch map of the place of 



4 
 

occurrence. Ext 6 is the sketch map and Ext 6(1) is his signature. The injured was found at 

the place of occurrence and he was taken to the hospital with the help of local people. He 

had seized one cycle from the place of occurrence. Ext 1 is the seizure list and Ext 1(3) is 

his signature. The Gohpur P.S had stopped the bus. He had brought the bus to the police 

station. Ext 4 is the seizure list, vide, which the bus was seized. He had also seized the 

driving licence of the driver of the bus. Ext 4(2) is his signature. The bus was being 

examined by M.V.I. and the report was collected. Ext 7 is the M.V.I report. The ejahar was 

lodged on 03.12.11. The accused driver was arrested and was released on bail. He stated 

that he had taken the statements of the witnesses. The injured was  taken to Guwahati on 

02.12.11, who , later died on 28.1.12. The police was informed about his death on 15.2.12. 

Accordingly, prayer as made before the Court to add Sec.304(A) of IPC. The Ext 9 is the 

said prayer, and Ext 9(1)  is his signature. When the prayer was allowed, Sec304(A) of IPC 

was added to  the existing offences under which the case was registered. He also stated 

that as the family members of the deceased had cremated the body of the deceased, post 

mortem of the same could not be done, and hence, post mortem report could not be 

submitted in the case. After winding up the investigation process, the case diary was 

submitted. S.I. Anil Bora, had submitted charge sheet. Ext 10 is the charge sheet and Ext 

10(1) is the signature of Anil Bora.  

In his cross examination, he had stated that he had inspected the place of 

occurrence on the day of occurrence . He stated that he had received information about 

the occurrence on 2.12.11 at about 10: 40AM and he proceeded to the place immediately. 

The injured was sent to Gohpur for treatment, prior to the time he reached the place. He 

stated that he had inquired from the witnesses about the incident. He stated that he had 

inquired, Probin Bora, Numal Saikia, Jadav Saikia, Manoj Barua. The I.O. had stated that 

Numal Saikia, did not state before him, that he had seen the occurrence from a distance of 

200 feet. Numal Saikia also did not state before him that he had called 108 Ambulance, 

He also stated that Manoj Barua, did not state before him that they had taken the injured 

to a nearby house. He stated that in the sketch map, the “tick mark” stands for the place 

of occurrence, “D” point stands for Sengmora Centre and “A” stands for National 

Highway. He stated that he did not cite any shopkeeper or person in Sengmora Centre as 

witness. He stated that he had mentioned only the name of Prabin Saikia  as resident near 

the Highway as witness. He stated that the incident had taken place in front of his house. 

He stated that he came to know about the death of the deceased two months later. He 

stated that he had inquired the witnesses at the place of occurrence. He had inquired 

Jadab Dutta in police station and inquired Jadab Saikia at the place of occurrence. He 

stated that he did not inquire the handyman, driver etc present in the vehicle. He, 

thereafter, stated that he had inquired the handyman, Sri Dwipen Bora, and the 

conductor, Mozibur Rahman. He denied the suggestion that he did not investigate 

properly.  

APPRECIATION OF EVIDENCE: 

POINT NO.1: 

The first point to be determined is, whether the accused had driven the bus on a 

public way in a manner, so rash or negligent manner as to endanger human life or to be 

likely to cause hurt to any other person. 
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In order to constitute an offence punishable u/s 279 of IPC, it must be established 

that : 

1) The accused was driving the vehicle on a public way 

2) The driving was done in rash or negligent manner as to endanger human life or 

to be likely to cause hurt to any other person. 

PW1 and PW2 , are eye-witnesses. They had clearly stated that the bus, named, 

“Jugal Baba” was plying on National Highway No.52 at the time of the accident. They 

had also satted that the bus had hit Dulal Dutta on the road. PW 7, the I.O. had stated 

that the bus was stopped by Gohpur Police, and he had brought the bus to the police 

station. He had seized the bus and the driving licence of the accused driver.  The accused 

was arrested. PW5, the seizure witness had also stated that the police had seized the 

driving licence of the driver, Hatem Ali, in his presence on 2.12.11. The defence side did 

not dispute the fact that the driver of the said bus was not the accused, and hence, no 

suggestion was put during cross examination of  PW1,PW2, PW5 and PW7 to dispute the 

said assertion as to the involvement of the accused as the driver of the bus. Even in the 

absence of any such cross examination, the evidence on record, clearly establish that the 

accused had driven the bus, at the relevant time and place on NH 52, which is a public 

way.  

 

The next crucial point is whether the accused had driven the bus a rash or 

negligent manner.  

PW1, in his evidence, had stated that the bus was being driven at a high speed and 

in a negligent manner, and that he had seen the incident from a distance of about 200 feet. 

The ld. Counsel for the accused had argued that it was not possible for PW1 to see 

the incident from a distance of about 200 feet, to ascertain whether the bus was driven in 

a rash or negligent manner. The ld. Counsel had also pointed out that PW1 had stated, in 

his cross examination that the incident had taken place few moments before he reached 

there, and hence, it cannot be believed that PW1 had seen the occurrence. The ld counsel 

had also raised doubt on the reliability of the testimony of PW1, on the ground that 

he(PW1) had also stated that many people had assembled before he reached there.  

However, on careful analysis of the testimony of PW1, in its totality, I do not find 

the testimony of PW1 unreliable. In the sketch map, Ext 6, it is apparent, that the bus was 

plying from east to west direction, i.e from Lakhimpur side towards Sengmara Centre. 

PW1 had also stated that he was going from east to west direction on the NH 52. Further, 

while travelling on the highway, it would be natural for PW1 to look forward. His view 

was not obstructed by anything. Hence, in such a situation, his assertion that he saw the 

incident about 200 feet away from the place of occurrence, appears to me, reliable.  

It appears to me that when PW1 had stated that the incident had taken place few 

moments before he reached there, he meant, before he reached the place of occurrence 

and not the place from where he had seen the incident happening, about 200 feet away. 

Even if is assumed that he had meant, before he reached the place from where he saw the 

incident, but that does not negate the possibility that he could see the incident, few 

moments before, as he was travelling in the same direction on the road. Likewise, the 
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moment the incident had happened, it would be natural that people would gather, who 

were nearer to the place of occurrence than PW1, who had to travel about 200 feet to 

reach the place, where the incident had occurred.  

Moreover, the testimony of PW1 was corroborated by PW2, who was also an eye 

witness. PW2 had also stated that , while he was travelling on a bike on NH 52, Dulal 

Dutta( deceased) was also riding on his cycle( bicycle) ahead of him in the direction, the 

bus, which was also plying in the same direction, 30/40 feet ahead of him, hit Dulal 

Dutta. As a result, Dulal Dutta fell down and the bus fled away.  

Nothing could be elicited from the cross examination of PW2, which could cast 

any doubt on the testimony of PW2. In fact, the defence did not dispute the testimony of 

PW2, as to his narration of the incident, seen by him.  

The ld. Defence counsel had also argued that the cycle of the deceased ad hit the 

back side of the bus, and hence, there was no negligence or rashness on the part of the 

driver of the bus.  

However, in my considered view, no such conclusion can be drawn from the 

testimony of PW2. PW2 had stated that the cycle of Dulal Dutta had collided with the 

rear side of the Bus and that the Bus did not hit the injured from the front side. This does 

not mean that it was Dulal Dutta , who had hit the rear side of the bus. From the 

testimony of PW2, it is reasonably appears that the bus had just  crossed Dulal Dutta, 

who was on his cycle, but the back portion of the bus had hit Dulal Dutta, while it was 

overtaking. As PW2 was only 30-40 feet away from the bus, he was in a good position to 

see the incident.  

PW1  had specifically stated that the bus was travelling at a sharp speed and in a 

negligent manner. I find this statement of PW1 believable, because, as stated above, the 

testimony of PW1 was found to be reliable, as the  presence of PW1 on the NH 52 and 

that he saw the incident remained unshaken. Further, the bus must have had already 

overtaken him, as the bus was ahead of him, moving in the same direction, when he saw 

the incident happening. Therefore, it would be safe to infer that PW1 had a fair idea 

about the speed at which the bus was plying and the manner of driving. Further, there is 

nothing on record, to show any reason, as to why he would give a false statement 

regarding the speed and manner of driving.  

The contradictions, which the defence tried to bring to the light, at the time of cross 

examination of the I.O., are not contradictions, in the eye of law, as the same were not put 

before PW1, at the time of his cross examination, for his explanation. Hence, the same are 

not taken into account.  

The accused, as a driver of a bus, had a duty to ensure that the bus had a 

reasonable distance from other vehicles, pedestrian and cyclists,  while over taking them. 

Such  kind of care and skill can be reasonably expected from a driver of a bus. Failure to 

observe such care, amounts to culpable negligence. Moreover, from the sketch map, it 

appears that the bus was approaching a market place( Sengmara centre) , and hence, the 

accused had a duty to slow down the speed of the bus. But as stated by PW1, the bus was 

being driven at a sharp speed and in a negligent manner.  
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Thus, in the light of the above, I am of the view that the guilt of the accused u/s 

279 of IPC is proved beyond reasonable doubt.  

POINT NO.2 and POINT NO.3: 

It is in the evidence of PW 4, the informant, as well as of PW 7, that the victim, 

Dulal Dutta had died on 28.1.12.  

Likewise, PW7, the I.O. had stated that on 15.2.12, he was informed by the family 

members of the deceased that Dulal Dutta had died , and as the body was cremated 

before post mortem could be done, the post mortem report could not be submitted.  

It is a settled law that in order to impose criminal liability u/s 304 A of IPC, it is 

essential to establish that the death is the direct result of the rash or/and negligent act of 

the accused. It must be the causa causans- the immediate cause and not enough that it may 

be causa sine qua non i.e. proximate cause.  

In the present case, the incident had taken place on 2.12.11 and the victim died on 

28.1.12. Thus, there was a gap of about 56 days, before the victim had died. The long gap 

and the non availability of the post mortem report, creates a reasonable doubt, as to 

whether, the negligent act of the accused was the immediate cause of the death of the 

victim. Further, there is no evidence on record, to prove, beyond reasonable doubt, in 

what condition, the victim was discharged from GNRC. Hence, in my view, the evidence 

on record, is not sufficient to prove that the death of Dulal Dutta was the immediate 

cause of the negligent driving of the accused, even though, the culpable negligence of the 

accused is proved.  

Likewise, the prosecution also could not establish that the fact, whether, the 

collision with the bus, had caused grievous injury to the victim. Although, PW1, had 

stated , in his evidence, that the victim had suffered grievous injury, but in the absence of 

any medical evidence to support the assertion, I find it unsafe to rely on the perception of 

PW1 about the nature of the injury.  

Thus, on the basis of the above, I am of the view that the prosecution could not 

prove the guilt of the accused u/s 304(A) and 338 of IPC, beyond reasonable doubt.  

However, the fact the victim had suffered injury due to the collision with the bus, 

is proved from the evidence of the PWs. It is also proved, as stated above, that the 

accused was grossly negligent while driving the bus at the relevant point of time, and 

that the negligent driving of the accused had endangered the life of the victim, which 

ultimately, though not immediately, led to the death of the victim.   

Hence, in my considered view, the guilt of the accused is proved u/s 337 of IPC, 

beyond reasonable doubt.  

POINT NO.4 

From the evidence on record, it is not established that the accused had caused 

mischief, as intention to cause wrongful loss to the victim or knowledge that he would 

likely cause wrongful loss to him by causing damage to the cycle, cannot be imputed to 

him. Hence, the prosecution had failed to prove the guilt of the accused u/s 427 of IPC. 
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In the light of the above, in my considered view, the prosecution could prove the guilt 

of the accused persons, namely, Md. Hatem Ali u/s 279/337 of IPC, beyond reasonable 

doubt. As such, I convict the accused u/s 279/337 of IPC.  

Considering the nature of the offences and circumstances in which the offences, and 

the loss of life, resulting from the incident, I am not inclined to extend the benefit of 

Probation of Offenders Act to the accused. 

Heard the accused on the point of sentence. Considering the fact that the victim had 

died as a result of the negligence of the accused, though not proved to be the direct and 

immediate cause thereof,  I sentence the accused to undergo a sentence of 3(three) months 

of R.I u/s 337 of IPC and to pay a fine of Rs. 1000/- ( One Thousand)  u/s 279 of IPC , i/d 

a further  rigorous imprisonment (R.I) of 30 days . The default sentence of 30 days of R.I, 

in case of non payment of fine of Rs.1000/- shall run consecutively to the sentence of 3 

months of R.I u/s 337 of IPC.  

The judgment is delivered in the open Court under my hand and seal of this Court 

on this day 29th day of September, 2014. The case is, accordingly, disposed of. 

 

( K.K. Sharma ) 

Sub-Divisional  Judicial Magistrate(M) 

Gohpur. 

 

 

 

 

 

 

 

 

 

 

 

 

 


